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Coleske Resettlement Action Plan – updated progress report for presentation to the World Bank and inclusion as an Addendum to the Coleske Resettlement Action Plan
Point of reference:
The property, referred to as Coleske, was purchased by the provincial conservation authority (Department of Economic Development and Environmental Affairs) in 2001 with the intention to incorporate said land into the Baviaanskloof Nature Reserve. The purchase was justified based on the fact that the land housed habitat that was severely underrepresented in the conservation estate (less than 1%) and still remains grossly underrepresented in the reserve to date.  The land is also situated in an area that facilitates easier management of the nature reserve and includes bottom lands that are natural dispersion pathways for mega herbivores within the conservation estate (Ecological and conservation aspects are explained in the R.A.P [page 123]; Conservation of vegetation types are explained in the R.A.P [124]; Importance for large mammal dynamics are explained in the R.A.P [124]. The Management of all provincial nature reserves within the Eastern Cape Province were transferred to the Eastern Cape Parks Board (ECPB) in 2004.  
The land was purchased without the fate of the farm workers being taken into consideration by the seller, as required by legislation.  As a result, the ECPB ‘inherited’ the farm workers and their extended families (note: for the purpose of straightforward reading, the farm workers and their extended families will now collectively be referred to as the community).
In an attempt to facilitate an amicable solution that is fair to the new owner (the Eastern Cape Parks Board) and the community, additional funds were sourced from the World Bank to develop a Resettlement Action Plan (R.A.P), that during phase (i) determined the rights and entitlements of the community; and during phase (ii) undertook to investigate the most viable option with all parties concerned i.e. Community to remain on land OR Community to resettle elsewhere.
R.A.P phase 1:
This study took place in 2006 & 2007 and concluded that 11 [now 8] elders on the land have acquired long term occupancy rights and therefore retains the right to remain on the land until they pass on, and that an elders tenure rights may only be terminated through a court process if the elder is convicted of a serious offence.
The remainder of the community, currently numbering 135 individuals, retained occupancy rights which may be challenged and terminated at any time through the courts.
R.A.P phase 2:  
This study took place in 2008 and 2009.  In summary, 3 options to remain at Coleske and 2 options to resettle elsewhere were investigated with the relevant stakeholders [i.e. the ex-farm workers with their extended families (community) and their legal representation / advisor; the relevant Local Municipality; the Department of Land Affairs, the conservation estate and its legal representative; the relevant District Municipality and the Department of Housing.  
The most viable option was identified as a resettlement option, ± 35km west of Coleske (still within the boundaries of the greater conservation estate), combined with adequate compensation, which adheres to both SA legislation and the Resettlement Policy Framework of the World Bank.

The Coleske community agreed to consider the Eastern Cape Parks Board (ECPB) offer (attached as an addendum) at a meeting held with the Coleske Community and the Coleske Joint Task Team at the Coleske Community on 19 February 2009. The community was requested to officially respond to the ECPB’s offer by 26 March 2009.
 A three month period lapsed before a written response was received from the Coleske Communities lawyer which read as follows: “In principal most of the community members do not have a problem with your [Eastern Cape Parks] proposal subject to employment and other promises made by ECPB being realised.”
This response was officially reported to the Eastern Cape Parks and to the Cape Coordination Unit and the World Bank during the May 2009 review.
The World Bank experts examined the Coleske R.A.P and agreed in principal that the R.A.P had covered the World Bank’s safeguards. A number of questions were raised on areas of the R.A.P; these were addressed and submitted to the World Bank through the C.A.P.E coordination unit in July 2009.

Progress regarding Coleske R.A.P
· Clarification was requested in April and May 2009 through the Coleske Communities lawyer with regard to who exactly the ‘majority of the community’ constituted.  No response has been received to date. 

· In July 2009, the Eastern Cape Parks Board of Directors was briefed in full regarding the status quo of the Coleske R.A.P and progress and processes achieved by July 2009. 
· The Board of Directors of the ECPB made a number of recommendations, among the recommendations were (i) that the relevant Members of the Executive Councils in the Eastern Cape Provincial Government be informed of the progress to date and implications of the Coleske R.A.P as well as the legal requirements and prescriptions of the Establishment of Rights and Tenure Act (ESTA); (ii) that ECPB refrain from approaching the courts to settle the matter until further approaches are made to the community to establish who the ‘majority of the community’ constitutes
· In order to address the political sensitivity that the negotiation process may lead to if no agreement is reached and ECPB is forced to follow the legal prescripts of ESTA and place the matter in the hands of the courts; the Board of Directors approved the establishment of a high-level task team that will be chaired by Her Majesty Queen Sicagu.
·  This task team is scheduled to meet and be briefed in November 2009 
· In September 2009, due to a lack of response from the Community and their attorney for the requested information, combined with a written statement that the community wishes to consider the option to stay, [which ignores the results of the rights and entitlements study (Phase 1 R.A.P: conducted 2006-2007) and the process of having investigated the viability of the various options (Phase 2 R.A.P: 2008-2009) and agreeing that Bosdorp is the most viable option];  the ECPB CEO, Regional Manager- West and ECPB Legal Advisor met with ECPB’s appointed external legal expert from the firm Noah, Rushmere and Associates.
·  The resultant outcome of this meeting were: (i) a meeting was to be secured with the Coleske communities attorney to address the outstanding request, (ii) a meeting was to be secured with the Southern Cape Land Committee who also represent the Coleske community, (iii) the Coleske Joint task team members would be requested to sign letters of acceptance of the Coleske R.A.P.
· A meeting was held between ECPB and the Southern Cape Land Committee in Willomore on 22 October 2009. This resulted in a meeting being scheduled on 11 November 2009 with the Coleske Community and the Southern Cape Land Committee and ECPB.

· A meeting of the Joint Coleske Task Team is still being arranged for members to provide written support of the Coleske R.A.P; this will be scheduled for November 2009.

Projected Way Forward
There are two projected scenarios for the way forward, the adoption of the applicable scenario will depend on whether the Coleske community accepts or rejects the R.A.P.
Scenario 1:

The results of who the majority of the community constitutes are made available, the courts are approached to endorse the R.A.P, and the necessary legal processes are followed to allow for implementation of the R.A.P. 
Note: Parties should further note that even in cases where an amicable decision has been reached and accepted by the occupiers on alternative accommodation, such agreement should best be ratified by Court, as Section 25(2) of the Act [ESTA] stipulates that a Court shall have regard to, but not be bound by, any agreement in so far as that agreement seeks to limit any of the rights of an occupier in terms of the Act.  

Scenario 2:
The results of ‘who the majority’ of the community constitutes are withheld; ECPB is informed that the offer made by ECPB is now rejected and the community wishes to reside at Coleske. 
 The ECPB will initiate legal action to terminate the perceived tenure rights of occupiers who do not have long term occupancy rights i.e. ESTA in relation to the termination of tenure rights of occupiers (the latter being no-long term occupiers or long term occupiers in the case of the latter have committed and having been charged with a serious offence on the property).  
The right to residence can be terminated on any lawful ground in terms of Section 8 of the Act [ESTA].  However it needs to be noted that an occupier may be evicted only in terms of a Court Order.  This implies that any lawful eviction needs to be enforced by a Court Order. 
 Any Court proceedings are preceded by the landowner or person in charge, after having terminated the right of residence in terms of Section 8., issuing a Section 9. (2)(d). notice to the occupiers, the local authority and the head of the relevant Provincial office of the Department of Land Affairs.  
Such notice serves to inform the parties of the landowner or person in charge’s intention to take the matter to Court within a period not less than two months.  It is the landowner or person in charge who must convince the Magistrate that suitable alternative accommodation in cases where the occupier has not committed certain serious breaches; is or was an employee whose right to residence arose solely from his employment contract (Section 10).  The Magistrate shall be guided by Section 10 (3) of the Act in assessing whether any alternative accommodation is fair and suitable.  

ADDENDUM
Eastern Cape Parks Board Offer to Coleske Community

1.  Recognition of rights:
1.1 Long term occupiers
The ECPB recognizes that in terms of ESTA, 11 Coleske residents (long term occupiers) have permanent occupancy rights and offers the following to them:
· Should the 11 long term occupiers choose to reside at Coleske:  they can reside on the property in a ‘clustered manner’ (i.e. not scattered over the property as per the current situation) in an area earmarked by ECPB, for the clustering of dwellings.
· Long term occupiers currently residing in the area, earmarked for clustering, will remain in this area; and ECPB will provide accommodation in the ‘clustered area’ for long term occupiers who do not currently reside in this area. 
[Note: (i) Long term occupiers who own donkeys will be provided with a communal grazing camp in which the donkeys should be kept. (ii) Long term occupiers will be provided with alien vegetation as a source of fuel wood as the ‘doringhout’ that they are currently using falls within the protected area and will not be available for subsistence use in future, as this will interfere with the natural rehabilitation of the land. (iii) The ECPB is aware that some Long term occupiers are utilizing wild plants, that fall in the protected area, for medicinal purposes, refer to point ‘d’ under the heading ‘General’]    

· If any of the 11 long term occupiers choose to relocate to the Development node (i.e. area around the Bosdorp area), the ECPB will make existing staff housing available to accommodate these residents.  The dwellings will remain the property of the ECPB and the ECPB will be responsible for the maintenance of these dwellings.  [Any family members residing with the long term occupier will not be able to acquire the dwelling or lay any claim on the dwelling once a long term occupier has passed on]
1.2 Occupiers
The ECPB recognizes that a number of Coleske residents qualify as Occupiers and should the ECPB wish to terminate such occupancy, the Occupier needs to be provided with equal or better housing (appropriate housing) in comparison to the dwelling that they are currently residing in.
In order to (i) facilitate general development in the Baviaanskloof Mega reserve; (ii) address the need of ECPB to reduce the residents at Coleske (due to Safety reasons, Management reasons, Ecological reasons, etc) and (iii) facilitate the ownership of land and housing for landless people in the Baviaanskloof valley, the ECPB offers the following:
· Ownership of land: Provide (offer/will supply) 40ha of land in the Bosdorp region of the western Baviaanskloof in order for it to be registered in the appropriate government departments name, which in turn would allow for (i) the land to be handed to the Baviaans Local Municipality (ii) the Coleske residents (and other landless people in the Baviaanskloof) to access housing grants to acquire a portion of such land; and where their housing grant will allow for the land to be equipped with housing and basic services [The individual who obtains the housing grant will own the land and house which would make it inheritable by their next of kin or whomever they will choose to leave their property to].
· Donkeys: The ECPB recognizes that residents who relocate to Bosdorp will require grazing land for their Donkeys, as a result, the ECPB is offering the 40ha of which a portion should be allocated for ‘the development of a lucerne land’ that would meet the dietary needs of the donkeys. [Note: The ECPB will not develop this Lucerne field, provide infrastructure, manpower or be involved with the maintenance of the land.  It is proposed that the dept. of Agriculture is approached for this initiative]     
· Jobs: Provide 10 permanent jobs for 10 Coleske households [Note: 5 of these jobs have been filled, the other 5 will be filled within 6 months of the compilation date on this document] [Note: Permanent staff are expected to reside in ECPB staff quarters / villages and the ECPB reserves the right to move staff members between different sections of a reserve, and / or between reserves, depending on where the organizational need for manpower linked to specific posts arises.]
· One employable person out of the remainder of the Coleske households (i.e. 12) will be given preferential treatment in terms of any temporary jobs created as part of development initiatives (in the western Baviaanskloof) linked to the ECPB.   [Note: Any other permanent jobs and or temporary jobs will be advertised to the general public, which any Baviaanskloof resident is free to apply for] 
· Income Generation Opportunities [for people affected by resettlement / previous Coleske residents]: The ECPB will support the existing Beekeeping project at Coleske by allowing beekeepers controlled access to the reserve in order for them to access wild hives to stock their apiaries [note: this is limited to existing beekeepers] 
· Support to community guides: The ECPB is aware of individuals who have been trained as nature guides and trackers and will support these guides by: linking them to the local ECPB information office [office still to be built] and Providing a base where the guides can operate from [i.e. information office]
1.3 General
The following opportunities exist around the Development node
· The ECPB will investigate the possibility of accessing funds to build an ‘information / tourism /cultural’ centre in the vicinity of the development node that will attract tourists , which in turn would allow for economic stimulation of the development node and improvement in the socio-economic levels of communities residing in the region. [Guides could operate from here, appropriate locally manufactured craft / products could be sold at the centre] 
· The local municipality can access funds to build a clinic on state land (the current challenge for the local municipality is that they can access the funds but have no land in the western Baviaanskloof to build the clinic on, hence, if the land is supplied to the municipality development opportunities can be seized)
· Other services / development opportunities e.g. community halls and appropriate sporting facilities could be accommodated in the development node.
· The ECPB would support the idea to develop a medicinal garden in the vicinity of the development node.  
If the community do not wish to consider this offer from ECPB, the resettlement to the closest town e.g. Willomore would be the next step.  However, if this happens, the ECPB has no jobs to offer in that region.
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